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Pursuant to Rule 28(D) of the Rules of the Supr@mert, Matthew W.

Wright and Georgia A. Staton submit this commernth®mabove-noted Petition to

Amend Rule 4.1(i), Arizona Rules of Civil Procedure



The Petition seeks to amend Rule 4.1(i), Ariz.R.Eiy“as it applies to
service of a ‘notice of claim’ under A.R.S. 8 121821 (A).” Petition, p. 1. The
amendment would allow service of a notice of clama “public entity’s
governing group, body, or board” by serving “anynnier of that group, body, or
board,” or if that member has an “administrativeistant or employee who opens
mail or legal documents for that person, signsiail or legal documents for that
person, or is authorized to accept delivery of malkegal documents for that
person” service to those persons would be “sufiiciePetition, p. 10.

The current notice of claim process in Arizona barcomplex and we
would not object to well-crafted improvements te firocess. But the language
proposed in the Petition is short-sighted and ssifimm significant legal and
practical problems. Thus, the Court should nopatlte language proposed in
the Petition because it: 1) would create bizagseilts and further confusion;

2) ignores the intent of the Legislature expressedlR.S. § 12-821.01 and
supporting case law; and 3) affects service ofggsavithout any analysis of due
process.

l. Amending Rule4.1(i), Ariz.R.Civ.P., as Proposed in the Petition Would
Have Bizarre Consequences and Would Result in Further Confusion.

Petitioners’ stated goal is to simplify the notafeclaim process. But the
approach and language proposed in the Petitiondvanlly complicate the notice

of claim process in Arizona and create bizarreltesu
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For example, as has happened, individual boardbeesthave sued the
school district they were elected to govern. kt,fandersigned counsel was
recently involved in defending a school districsich a case. Under the proposed
rule, this board member could have served himsigf a/notice of claim, sat on it
for 60 days without informing the other board memband then sued the district.
And under the language proposed in the Petitios viould constitute sufficient
service of the notice of claim.

Because Rule 4.1(i) also controls service of predd® board member
could have then served the summons and complainineself, not informed the
other board members of the claim or the fact thats properly served (under the
proposed rule), sat on it for an additional 20 daysl then defaulted the district.
Nothing in the Petition’s proposed amendment wquikl/ent such an unintended
consequence.

Additionally, that part of the amendment whicloals service on “an
administrative assistant or employee who opens onddgal documents” would
create a strong possibility that a notice of clgets lost before it ever gets to the
individuals who really need to see it. For examplaotice of claim could get lost
in piles of paperwork before it ever reached a h@aember. Or administrative
assistants or employees could intentionally fadetiver such a notice to their

employers. lItis certainly not unheard-of for adisirative assistants or



employees to become upset with their superiorsgintled assistants or
employees could “lose” a notice of claim or othesavhever inform their superiors
of the crucial notice. Because such employees haah less at stake than does
the public who funds these entities, these riskssanply too large to justify. And
if administrative assistants or employees assedim against their public
employer, they could, similar to the board membsesye themselves the notice of
claim and the summons and complaint.

Additionally, the language proposed in the Peatiimvague and confusing.
The language providing that service would be prdajpsgrved on “an
administrative assistant or employee who opens ondégal documents for that
person, signs for mail or legal documents for geason, or is authorized to accept
delivery of mail or legal documents” is ripe faidation. Every office has a
different chain of command. Some offices are snaaltl some offices are
extremely large. There may be multiple individya¢ésmitted to sign for or open
mail. Some individuals may be allowed to signrf@il but not open it or may be
authorized to open or accept mail only under ced#uations. Thus, the
proposed language would most likely result in addél litigation, negating the

very purpose of the proposed amendment.



[I.  Amending Rule4.1(i) as Proposed in the Petition Would Disregard the
Pur pose of the Notice of Claim Statute.

The “notice of claim requirements serve to alltw public entity to
investigate and assess liability, to permit thespgmkty of settlement prior to
litigation, and to assist the public entity in firdéal planning and budgeting.”
Falcon v. Maricopa Counfy213 Ariz. 525, 527, 144 P.3d 1254, 1256 (2008)e
Court of Appeals has noted that “the claim staputgects the government from
excess or unwarranted liability and facilitateglsatent of claims by allowing the
government to investigate the claim, know a ceranmount the claimant will settle
for, and budget for settlement or payment of larigems.” Yollin v. City of
Glendale 219 Ariz. 24, 191 P.3d 1040, (App. 2008). Tharok statute also
“gives public entities a chance to avoid litigatexpenses by investigating and
settling before the plaintiff files a complaintld.

Thus, the notice provided for by A.R.S. § 12-82lidmore than a
formality. Notice of a pending claim is required arious reasons contemplated
by the Legislature and protected by the servicairements of the statute. Indeed,
this Court has recognized that “[a]ctual notice anbstantial compliance do not
excuse failure to comply with the statutory requiesats of A.R.S. § 12-821.01.”
Id.

If the Rule allowed service on just one membea gbvernmental board, the

governmental entity would not receive the noticetemplated by A.R.S. § 12-
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821.01. This conclusion is strengthened by thestyithg legal principle that a
“board cannot exercise its executive power exdapiugh collective action of the
majority” and that “[ijndividual [county] supervis® do not have the power to
‘direct and control the prosecution and defensaladctions to which the county is
a party.” Id. (citing A.R.S. § 11-251).

In fact, this Court expressly recognized the sant@alconwhen it stated
that “[d]elivery of a notice of claim to only on@&rd member does not further the
purpose of A.R.S. § 12-821.01(A) by providing tloeiety the opportunity to
consider the claim and possibly settle itd. The intent of the statute is not to
make it as difficult as possible to bring an acigainst such an entity. Instead,
any complexity is an inevitable, even if cumberspomnsequence of the
Legislature’s requirement that a public entity, ee@e governed by a multi-
member board, receive real notice of a pendingrclai

Worse, the proposed change would also allow sewfi@ notice of claim
(and apparently a summons and complaint) on “anrasirative assistant or
employee who opens mail or legal documents forgkegon, signs for mail or
legal documents for that person, or is authoripeakctept delivery of mail or legal
documents for that person.” Petition, p. 10. Madyninistrative assistants and

employees who open mail are not legally-trainedraagl not fully appreciate the



importance of a notice of claim. Considering thessdities, such a rule would
likely result in nonexistent or insufficient notit@ the public body as a whole.
Indeed, the very facts evaluated by this CouRalton, which the Petition
seeks to overturn, demonstrate that such a risdais In that case, the plaintiff
sent a notice of claim by certified mail to onlyeomember of the Maricopa
County Board of Supervisors. 213 Ariz. at 526, P43d at 1255. The certified
mail was signed for “by an agent of the county au#ed to sign for such mail.”
Id. Subsequently, the letter was lost and the rediorchot show that the letter was
ever delivered to the supervisdd. This Court noted, “As this case illustrates,
service of a notice of claim upon a single membjex multi-member political
entity does not necessarily result in successftitado the entity as a whole,
which is the point of A.R.S. § 12-821.01(A) and &4dl1(i).” Id. at 529, 1258.
This Court also explained:
An interpretation of Rule 4.1(i) that service maligly be completed
on an individual member of a governing board haspibtential for
numerous problems, unintended or otherwise, consgléhe part-time
nature of many of these positions. Many of the-pare members of
political subdivisions, such as school boards, matyappreciate the
significance of a notice of claim or realize thatls a claim must be
acted upon within 60 days. Moreover, the individkeaved may have
no reason to think that he or she was the only neersdrved, and so
might not think it necessary to inform others. aAesult, interpreting
Rule 4.1(i) to permit filing of a notice of claimtn@ single member of a
multi-member chief executive officer of such palai subdivisions

could undermine the purposes of A.R.S. § 12-82AD1(

Id. (internal citations and quotations omitted).
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Yet, the Petition presumes to “rectify the redwdtn Falconand its
progeny.” Petition, p. 5. Such a presumption aEsuthe decision was wrongly
decided. BufFalconwas not decided on a technical reading of Ruleigvias
decided on the basis that the Legislature regsitesessful notice of a pending
claim against a multi-member governmental entity #rat serving one individual
of a multi-member board undermines the purposesddd by the Legislature.

Amending Rule 4.1(i) as proposed in the Petiti@uld unjustifiably create
a substantial and documented risk that a multi-na¥rphblic entity would receive
insufficient notice or no notice at all before lpserved with a summons and
complaint. If the notice of claim requirements anerous, it is not because Rule
4.1(i) is deficient, but because the Legislaturpines real and successful notice of
pending claims to what can be complex governmesttattures.

Further, the Arizona Legislature enacted A.R.$2821.01 after the
Supreme Court adopted Rule 4.1, Ariz.R.Civ.P. &ylaging, the Legislature at
least implicitly expressed its intent that a pulelntity covered by Rule 4.1(i)
should receive notice of a claim as contemplateRig 4.1(i). Thus, arguably,

amending Rule 4.1(i) to lessen service requirememtsntities covered by Rule



4.1(i), including counties, municipal corporatioasad school districts, would be
directly contrary to the intent of the Legislatdre.

[11.  The Petition Requeststhat Rule 4.1(i) be Amended Without
Considering the Due Process | mplications of Service of Process.

The Petition seeks to amend Rule 4.1(i), Ariz.R.Ei, “as it applies to
service of a ‘notice of claim’ under A.R.S. 8§ 121821 (A).” Petition, p. 1. Of
course, Rule 4.1(i) applies first and foremostexyge of process of a summons
and complaint. “Completion of service of procesthe event which brings the
party served within the jurisdiction of the cou@onversely, as long as service
remains incomplete, or is defective, the court neeguires jurisdiction.”Postal
Instant Press, Inc. v. Corral Restaurants, Ji@6 Ariz. 535, 536, 925 P.2d 260,
261 (1996). “In order to obtain a judgment In jpa@M, personal service of the
defendant is required.Wells v. Valley Nat. Bank of Arizonk09 Ariz. 345, 347,

509 P.2d 615, 617 (1973). Further:

! While the issue is admittedly complicated by ttegislature’s adoption of a
Court rule, an argument may exist that amending RuUl(i) as proposed in the
Petition violates the separation of powers doctimnarizona. “Where the
legislature has spoken by statute, we will not troiesour court rules, nor permit
them to be utilized, so as to interfere with thepgar application of those statutes.”
In re Marriage of Worcesterl92 Ariz. 24, 960 P.2d 624 (1998). Further, djajts
cannot enact substantive law,” and “substantivietsigreated by statute cannot be
enlarged or diminished by rules promulgated byGbart.” City of Phoenix v.
Johnson220 Ariz. 189, 192, 204 Ariz. 447, 450 (App. 2D0Fhe Court certainly
has authority to amend its procedural rules. Harethe Petition in this case does
not seek to amend the court rules for purposeswut @rocedure. Instead, it seeks
to modify thelLegislature’snotice of claim requirement.

9



[W]here a jurisdictional notice is required to beem in a certain

manner, any means other than that prescribedfieat®e. This is so

even though the intended recipient of that notmesdn fact acquire

the knowledge contemplated by the law. Such aisub® mere “legal

technicality”; rather it is a fundamental safeguasguring each citizen

that he will be afforded due process of law. Naiyrthe requirement

be relaxed merely because of a showing that certaiplaining

parties did have actual notice of the proceeding.

Hart v. Bayless Inv. & Trading C0o86 Ariz. 379, 388, 346 P.2d 1101, 1108
(1959) (internal citation omitted).

In addition to changing the notice of claim reguients, the proposed
amendment to Rule 4.1(i) would modify the mannewimch governmental
entities covered by that subsection are servedepson Arizona. Rule 4.1(i) has
been crafted so as to ensure that underlying cameps requirements are met in
obtainingin personamurisdiction over such entities. The Petitionkse® change
the Rule for purposes of notices of claim withodd@ssing the unavoidable due
process implications. This comment will not putgorundertake a complete
analysis of whether the proposed language satdfieprocess; that said, it
strongly suggests that serving process on any ramdember of a multi-member
unit, or worse, serving process on an “administeagissistant or employee who
opens mail or legal documents for that person,ssignmail or legal documents
for that person, or is authorized to accept dejivémail or legal documents for

that person,” does nebomply with the requirements of due process inapéid in

service of processSeeMullane v. Central Hanover Bank & Trust C839 U.S.
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306, 314 (1950) (“An elementary and fundamentaliregnent of due process in
any proceeding which is to be accorded finalitgyaice reasonably calculated,
under all the circumstances, to apprise intergséeties of the pendency of the
action and afford them an opportunity to preseeirtbbjections”):
V. Conclusion.

While reasonable changes that would streamlingcgeof notices of claim
(and service of process) on governmental entitigg be desirable, the language
proposed in the Petition is short-sighted and ssifi®m significant legal and
practical problems. Thus, the Court should nopatlze amendment proposed in
the Petition.

DATED this 6" day of April, 2012.

HOLM WRIGHT HYDE & HAYS PLC

By _ /s/ Matthew W. Wright
Matthew W. Wright
10429 South 51Street, Suite 285
Phoenix, AZ 85044

% This is especially true in light of the inherenvlplems in such a procedure
demonstrated ifralcon
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JONES, SKELTON & HOCHULI, P.L.C.

By /s/ Georgia A. Staton
Georgia A. Staton
2901 North Central Avenue, Suite 800
Phoenix, AZ 85012

ORIGINAL of the foregoing electronically
filed in Word and pdf formats this"lay
of April, 2012, with:

Clerk of the Court

ARIZONA SUPREME COURT
1501 West Washington, Suite 402
Phoenix, AZ 85007-3232

COPY of the foregoing mailed this
6" day of April, 2012, to:

Geoffrey M. Trachtenberg, Esq.
LEVENBAUM & COHEN

362 North Third Avenue
Phoenix, AZ 85003
Co-Petitioner

David L. Abney, Esq.

KNAPP & ROBERTS, P.C.

8777 North Gainey Center Drive, Suite 181
Scottsdale, AZ 85258

Co-Petitioner

/sl Loreen P. Blanchard
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